
     City Council Report 
___________________________________________________   
Subject:  Request to reduce the riparian setback on Sunset West Lot 30 (APN 365-020-030) and extend 

escrow closing to June 27, 2018 (120 days) and grant the City Manager the authority to extend 
escrow closing an additional 90 days (September 25, 2018) if the developer is making steady 
progress. 

 
Submitted by:  Marc Mondell, Director     Date: February 27, 2018 

Troy Holt, Director of Business and Neighborhood Services 
 
Department: Economic and Community Development 
 
Staff Recommendation: 
 

• Approve Brentwood Developments’ request to reduce the riparian setback on Sunset West Lot 
30 (APN 365-020-030) to 20’ from top of bank, and require Brentwood Developments to restore 
natural vegetation from the structures to the bank to prohibit future erosion and in support of 
habitat. 

• Approve extension of escrow closing to June 27, 2018 (120 days) and grant the City Manager the 
authority to extend escrow closing an additional 90 days (September 25, 2018) if the developer is 
making steady progress. 

 
BACKGROUND:  

 
On June 13, 2017, the City Council authorized the City Manager to sign a Purchase and Sale Agreement 
for the parcel on Sunset West Lot 30 - West Oaks Blvd near Kathy Lund Park, APN 365-020-030.   
 

 
Site Location 
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After the City Council’s action on June 13, 2017, Brentwood Developments began its due diligence and 
design phases.  The attached site plan shows that six (6) of the proposed twenty (20) townhomes will be 
located within 20 feet from the top of the bank that borders the riparian boundary (current General Plan 
policy).  City General Plan Action Step OCRA-11 requires protection (e.g., a non-disturbance buffer with 
limited exceptions) for lands located within 50 feet from the top of bank of all perennial and 
intermittent streams and creeks providing natural drainage. The boundary of the buffer area is also to 
include any associated riparian habitat (whichever distance is greater).  Based upon a site visit 
conducted on January 12, 2018 with City staff, the project engineer and project biologist, it was 
determined that the riparian boundary was actually closer to the existing flowline of the creek than the 
top of bank; therefore, application of Action Step OCRA-11 (e.g., the establishment of the buffer) in this 
location would be measured from the top of bank plus 50 feet. Brentwood Developments has requested 
that the City Council authorize a reduction from 50 feet to 20 feet.  Also attached is a rendering for the 
project. 
 
The City has already created prior disturbance within the creek buffer area over several years through 
grading that was conducted when the park site was originally completed, allowing the area to be used 
for construction equipment staging right up to the edge of the bank including hard packing gravel to the 
same extents.  Therefore, there is no longer a natural vegetation or riparian habitat beyond the top of 
bank.   
 

 
Site Location 

 
In order to proceed with the project, Brentwood should be required to restore natural vegetation from 
the structures to the bank to prohibit future erosion and in support of habitat. 
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Although strict application of the City’s creek setback action step may not eliminate all economically 
viable use of the property, it would certainly curtail development density on the site by directly affecting 
six (6) units of the 20 they are proposing (e.g., cause a 30% reduction in the anticipated yield).  
 
According to Brentwood Developments’ assessment, the fiscal impact of the reduction of units will make 
the project financially infeasible. 
 
The City Council has broad authority in interpreting General Plan policies, because the General Plan 
reflects a range of competing interests and the City Council must be allowed to weigh and balance the 
Plan’s policies when applying them.  Therefore, literal and precise compliance with every policy in the 
General Plan is not legally required.  Each decision requires some factual determinations and a balancing 
of many land use policies. 
 
The City has made a setback exception previously. In 2002, the Granite Business Center (now the library) 
was exempted from the requirement. The following are comments from the June 4, 2002 Staff Report: 
 
“To protect creeks and drainage ways an open space designation is normally applied to all lands located 
within 50 feet of the edge of back of all perennial and intermittent streams and creeks and to areas of 
riparian habitat. The intent of this provision is to provide a buffer area to protect the drainage and 
riparian habitat corridor. In this specific instance, due to the undergrounding of the creek and the steep 
rocky banks or the pond and out-flow channel, the only riparian vegetation on the site is confined to an 
extremely narrow and intermittent strip immediately adjacent to the normal water line.  The project as 
proposed will result in a landscaped buffer area around the pond and drainage channel that should be of 
equal or superior protective value to what exist now. Given the above, especially the lack of any 
significant riparian vegetation, staff does not believe that imposition of the 50-foot buffer would, in this 
instance, serve the intent of the policy. In addition, the 50-foot buffer area combined with the 100-year 
flood plain would severely restrict the site’ development potential. Given the above, the 50-foot buffer 
has not been included as a requirement of the project. 
 
The Brentwood Developments project on West Oaks will be referred out to all review parties to include 
the California Department of Fish and Game and the Army Corps of Engineers for review and comments. 
Such was the case for the Granite Business Center as well. Neither entity had issue with the finding. 
 
Extension of escrow closing to June 27, 2018 (120 days). 
 
The Purchase and Sale Agreement between the City and Brentwood Developments called for the 
property to close on December 3, 2017, or “such other date as the parties hereto mutually agree in 
writing.”  Brentwood Developments has been working diligently toward the closing of escrow; however, 
in order to work through the riparian and any other unanticipated issues, the developer needs an 
extension to June 27, 2018 (120 days).  Additionally, it is requested that the City Council grant the City 
Manager the authority to extend escrow closing an additional 90 days (September 25, 2018) if the 
developer is making steady progress. 
 
 
 
 



Page 4 
  
 
FINDINGS, CONCLUSIONS & RECOMMENDATIONS: 
 
Findings: 

1. The City Council has broad authority in interpreting General Plan policies, because the General 
Plan reflects a range of competing interests and the City Council must be allowed to weigh and 
balance the Plan’s policies when applying them.   

2. Literal and precise compliance with every policy in the General Plan is not legally required.  Each 
decision requires some factual determinations and a balancing of many land use policies. 

3. The original intent of General Plan Action Step OCRA-11 was to provide adequate protection for 
creeks including the associated riparian habitat which has the highest resource and habitat 
values.  

4. The setback is intended to provide opportunities for animal movement to occur from one 
riparian environment to another. The West Oaks site has already been graded and disturbed 
when the park was built. 

5. The City’s Environmental Coordinator has reviewed and concurs with the request to reduce the 
setback to 20 feet. 

6. There is no riparian vegetation within the boundary between the top of bank and the 50 foot 
area. The riparian area is actually confined down slope closer to the creek channel.  

7. The parcel is irregularly shaped making development layouts in general more challenging.  
8. If allowed by resource agencies, the channel area could be enhanced with additional native 

plantings creating a better quality of habitat within that area. 
 
Conclusions: 

• No adverse environmental concerns will result in approval of the request to reduce the setback 
to 20 feet. 

• An extension of escrow closing to June 27, 2018 (120 days) is reasonable to allow for working 
through the riparian and any other unanticipated issues. 

 
Recommendations: 

• Approve Brentwood Developments’ request to reduce the riparian setback on Sunset West Lot 
30 (APN 365-020-030) to 20’ from top of bank, and require Brentwood Development to restore 
natural vegetation from the structures to the bank as allowed by resource agencies to prohibit 
future erosion and in support of habitat. 

• Approve extension of escrow closing to June 27, 2018 (120 days) and grant the City Manager the 
authority to extend escrow closing an additional 90 days (September 25, 2018) if the developer is 
making steady progress. 

 
Alternatives: 

• Do not authorize the request to reduce the City’s general plan riparian policy to 20 feet setback 
from top of bank    

• Do not authorize the extension of 120 days (June 27, 2018), or grant the City Manager the 
authority to extend escrow closing an additional 90 days (September 25, 2018) if the developer is 
making steady progress. 
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Fiscal Impact: 

• Should the development not proceed, the City will not receive approximately $480,000 that was 
intended for public investment.  The City will also not receive permit fees and ongoing property 
tax that would be generated from moving the property from public to private ownership. 

 
 
 
 
 
 
________________________________   _______________________________ 
Ricky A. Horst, City Manager     Steven Rudolph, City Attorney  
Reviewed for Content     Reviewed for Legal Sufficiency 
 
 
 
 
Attachments: 

• Brentwood Developments’ Site Plan for Sunset West Lot 30 (APN 365-020-030) 
• Brentwood Developments’ Rendering for Sunset West Lot 30 (APN 365-020-030) 
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Attachment 2:  Brentwood Developments Elevation for Townhomes on Sunset West Lot 30 (APN 365-020-030) 


